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STAT 



Preliminary Analysis — 

Intelligence Executive Orders 

Editors Note: The Standing Committee on Law 
and National Security is in the process of preparing a 
report on the new executive orders on intelligence, 
Executive Orders 12333 and 12334, under the super- 
vision of a subcommittee consisting of Axel Klei- 
boemer , Larry H. Williams and Daniel B. Silver. The 
report will consist of a section by section comparison 
of the two orders with their predecessor. Executive Or- 
der 12G36 , together with commentary on the signifi- 
cance of the changes. The following discussion of the 
principal features of the new orders is drawn from the 
subcommittee's current draft introduction to the re- 
port. It is not intended to be definitive and readers will 
have to await the full report for a complete interpre- 
tive analysis. The committee has not had an oppor- 
tunity to study the content of this preliminary discus- 
sion. Hence , it is published for information. 

Despite the numerous differences between Execu- 
tive Orders 12333 and 12334 a nd the p rev ious order, 
pc fh iipYTh e~mo s t s i gn i fi can t phctiQDiQnon is that these 
new orders retain in very large part the structure and 
substance of regulation established under the previous 
administration. 

There were many in the new administration, and in 
the transition teams and outside organizations advis- 
ing them, who advocated the abolition of Executive 
Order 12036, or its replacement by significantly less 
restrictive provisions than the orders the president 
ultimately adopted. It appears, from analysis of the 
new executive orders, that the more radical changes 
advocated by this group may have been forestalled by 
a number of cosmetic changes and modifications of 
tone whose significance is less real than apparent. In 
terms of the historical development of intelligence law 
by executive order (i.e., a publicly announced frame- 
work of rules to govern intelligence activities), the 


most important aspect of the new executive orders 
thus is the aspect of continuity they present, rather 
than the changes they embody. 

A new administration, having assumed oil ice on a 
platform, inter alia, of removing restrictions on the 
intelligence agencies, nonetheless has left in place the 
basic structure of regulation created under the pre- 
vious administration (including a special office within 
the Justice Department devoted to this function) and 
many (although clearly not all) of the substantive re- 
strictions. As a result, it seems unlikely that any future 
administration will be inclined to dismantle the exist- 
ing structure of regulation or feel free to do so. 

A second preliminary observation is that the struc- 
ture adopted in the new executive orders makes it 
very difficult to evaluate the significance of many of 
the changes that were made. The previous executive 
order provided a variety of principles, limitadons. and 
restrictions, to be amplified in procedures adopted by 
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Intelligence Identities Protection Act 

The House passed H.R. 4, the Intelligence Iden- 
tities Protection Act, in September 1981. f he Sen- 
ate passed a similar version of the Act i: March 
1982. It was anticipated that there would v e little 
difficulty in reconciling the two versions ir. confer- 
ence. However, as wc go to press, the coherence 
committee has not yet met. The reason give:.- for the 
delay was that there was more difficulty '"an had 
been anticipated in reconciling the differ:;' oo be- 
tween the staffers of the Mouse and Ser >:c con- 
ferees who have by now held a series of pmdminary 
discussions. By the time the next Intellig arc AV- 
port appears, we hope to be able to pro . Me our 
readers with an account of the final action * ken by 
Congress on this measure. 
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